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SOUSDICTIVAL STATI LT 
This is en anpeal from a judement entered ty the Unitec 
Stetes “Mstrict Court for the Mstrict of Celurzi2 unon epnellant's 
conviction, after trizl sy jury, of 2 violatior of 26 U.c.C. $4794(a). 
The Unitec trates Listrict Court for the District of 
Colurbia bad jurisZiction of t.e matter by virtue of 11 >.C. Code 


$521. T.c' jurisdiction of this Court is invoied under the Act of 


June 25, 1245, c642, 62 Stat. 725 (as amended) 20 U.°.C. $1271. 


Tire 
20th of over 1-07, ves edt friervs at Lome at 1 


Fairmont Street, 


of the ctrorolitar “olice tera imne: tf varectics 


2 


cone to those -remises ond cx iiites 2 seezren warrent. 
This searc’ varrent was issuc* uve: tee inforzetiocz of a> informer. 
In. t.c orocess of the ceare’ one of te police officers 
found ar eyersless case lyin? on the livins roo- flocr, 
eyetlass case vas not in the irme-iate 
individuals ix the room, of :ieh t:e apnellent vas 


tion revealed that the case cortaired = prir of eyecldsses aud 2 
if 


package containi:s: 2° cansules of a substence «ic! vas later 
Getermined to be iteroin hydrochloride. WE AD 

2ormar. vas «laced under arrest at t:et time for sossessior. 
of the narcotic 4ru7. vis rossessior -as predicated 
that the arresting officer ‘isd observed a puoteers-2 o} 


in ore of the ‘edreors of te anartment st 1434 Fairmont Street, 


and in that vhotocraz: “rr. ‘orms: res wearine a nair of classes 


a es ; | . 
waten hac three smite cots or it. The eyerlesses recovered by tie 
| 


officer also exhibited tcse three dots. 


“t trial the government estavlisnec t+ fect! that the 


| 
orresting officer di“ observe the photoeraphs in questior while te 


was on the uremises at 1434 Fairaont “treet. (7 15-1¢). Tre 
government also denonstreted t’.ct tie cyeglass case vas founc in tie 


living room of the premises anproxinately two to tiree| feet avay 


from the defendant. (TT 19-23). 
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Tr addition, the sovernment also Jemonstreted t' at there vere 


several other people ir t): livin- roor and ‘n close proximity 


in t:is omm Deoclf. 
Case the coverrment move! 
ictnert scainst Jo-mar, 
ellecedc violation of 21 #.5.¢. $174. “hereuron the Court 
instructed tle jury in recaré to tie distinetior Let veer. actucl 


2 constructive voss= 25) In addition, 


the Court instructed the jury in re-ar? te the elomerts essential 


to prove 2 viol2tio: of 20 U.7.C. $4724(a). (TD 62-8 In so 


Goins, the Court reliec upon, and cave the instruction that, 
umstamped narcotics »ackare allo-.2¢ the jury 
to rely unon the stetutory presumption tat the nercotic drus vac 
vure:ased, solid, dispensed, or @istri-uted otzervise thar ir the 
orivinal steamed pacl.ace or fror the oriesinal starmed nace. 
(T? 72-25). 
Pased upon these instructions the defendant vas four” 


zuilty of vicletine 24 U.S.C. 347°4(2). 


(2) Pate.- Tere sell Le impocee ar internal reveouk tex wor 
Narcotic dcrucs, produced in or irvorte? inte the Ini 

ane sold or removed for consurrztior or cele, at the rate 

ceat per ounce, and anv fractio: of an cunce in a nef’.ace 

be taxes ac an ounce. Tie tex irrosed vy this su’ cebti 

be in adfitior to any import cuty imposed oz narcotic erucs. 


(4) Dy “hou Paid.- Tee tax imposed 'y sulsectio: (a) 
paid by tle importer, nenufecturer, rrocucer, er comouncer, 


26 U.S.C. $4733 | 
an 
te Cruces 
; as to 
or vIrarner trerdof, 


26 U.S.C. $4704 


(a) General Pequirement.- It si.all :2@ unlerful for ary -ersor to 
pure:ase, sell, cisnerse, or distribute nercotic ¢crugs excent in 
the original stamped package or fror the oricizal staipec rocl:age: 
and the asence of érvropriate tax paid stamns from rercotic érues 
shall be prima facie evidence of a violation of this subsection 
Ly the person in whose possession the sane may te fout.c. 

| 


26 U.S.C. $4705 
SSS ee eon 
(a) General Sequirenent.- It s:all oe unlat-ful for any person to 
sell, barter, exchenge, or give avey aercotic ¢rues cxcent in sur- 
suance of a ‘rritten order of the person to whon suc. article is 
sold, bartered, exchanged, or given or a form to be igsuec in dlan’. 
for that purnose y the Sccretary or his delecate. 


(¢) reservation.- every person who shall accest ary orcor required 
under subsection (a), and in pursuance thereof s:all sell, darter, 
exchanre, or give avay narcotic ecrugs shell »reserve such order 

for a period of 2 years in such a way as to Le recCily accessille to 
inspection by any officer or employee of the Treasury Tenartment duly 
authorized for that pur-ose, anc the State, Territorial, Tistrict, mun- 
icipal and insular officiels name? in section 4773. 


PY AVAILABLE 
iginal bound volume | 


v all cive ar order as _ providee 
verso: for narcotic arues s cll, at 
suc: order, rele or cause to be mace 

Le issued ir ‘lant for thet vur- 
delegate, enc in erse of the 
hall oresorve suc: durlicite for saic 
aay as to 2 recdily accessi! le to 
erployees, and offictals mentioned 


f 
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ceretery or iis delerzate siall cause suitable 
e purvoses meutione. ir tris section, 
te .e ecistributed to eac’. irternel 
to those rersons w.0 s.a2ll save recis- 
SS tax as resvirac Ly sections 4722 ane 
euire thet tut sare Le solé only to rersors 
‘ : 2 wai taic cpeciel tax as reauired by saic 
sections. ... Te cretary or “is delegate shall cause to te 
tumer of suc. ferms sold, the nares of the 
purenasers, = the nurber of suc’: forms sole to ect of such 
purchasers. ~~ enever any of suc.. forms are sole, te Seeretary cr 
his ¢clecate suett c2use t*: nare of the purcl.aser ft .creof to “2 
plainly --ritten or stampec eae before deliverir.« the same 
ence to cerson ot:er than suc’: -urchaser shell use any of said 
forms bearin> the name of suc! nurctaser for the purnose of pro- 
cerine sarcotic ¢ruvs, or furnish any of the forms bearing the 
mare of suc: pure aser to any verson «ith intort tiere+y to pro- 
cure the shipment or delivery of varcotic druss. 


(2) Unierfel Use.- It s'.all be unleful for any person to obvtair 
by means of said order forns nercotic drugs oo ary curpose otlier 
then the use, sale, or 2istribution thereof sy hir in the concuct 
of 2 lz-ful business in said drugs or in the Nestetners practice 
ef nis profession. 


On or >efore July 1 of eac> year every verson vio imports, manu- 
factures, croduces, cormounds, sells, deals in, cisvenses, or gives 
away tmarcotic cruvs srcll -ay tic sneciel taxes hereinafter provided . 


ee e 


(1) Imcorters, manufacturers, or pro’ucers -... 

(2) “t:clesale dealers - . .. 

(3) "etail dealers -... 

(4) Physicians, centists, veterinery surzeons, ar4 
other rractitioners -... 

(5) Persons enraged in researc’, iastructio:, or 
enalysis -... 


| 
or before July 1 of eac!. year “Very rerson -7.¢ enpages in eny 
of tie activities enunerete? in «cettor 4721 == retistor 
iti: the Seerecary or his delesat2 “is name or + cy Ip lace of 
business and slace or leces ‘rere such business ic to ue corrie: 
on, ard every ~erson unon first enracine tr a suc Activities 
c1all immedciately ma’¢ lito repistrattor., 


26 U.S.C. 84741 
(a) Rate.- There s':all ue im-ose? upon all trans f-re 


wnich ere required >y sectio 4742 to 2 cerrtec out 
of writter. order for-s taxes at tue follovi-» rate- 


. . . 


(b) Ty “hor “aid.= Such tax shell ve paid hy 
tine of securine each order form and siall 
price of such forr .... 


26 U.S.C. 84742 


| 

(2) General “2quirement.- It shall te unle-ful for any! verson, -netver 
or not required to ney 2 special tax and register shee =s 3 sections 
4751 to 4753, inclusive, to transfer narihuara, excert! in rursuance 
of a written order of the verson to whom such rarihuana is tracsferred, 
on a form to be issued in blan': for that purnose ity tie “ecretary or 
nis delegate. 
(bd) Uxceptions.- Subiect to suc: regulations as the Se¢retery or 
nis delegate mav prescrise, nothing contained in this section shell 
apply - 

(1) Professional practice .... | 
(2) Prescriptions - .... 
(3) Zxportatior -.... 
(4) Government and state officials -.... 
(5S) Certain seeds - .... 


(c) Supply.- The Secretary or his delegate shall cause |suitable 
forms to be prepared for the nurposes mentioned in this section and 
shall cause them to he distrihutec to eack interne] revenue dis- 
trict for sale... . ‘Tienever any of such forns are sold, the 
Secretary or his delegate shall cause the date of sale, the nane 
end address of the proposed vendor, the name anc acdress of the 
purchaser and the amourt of mariiuara ordered to be vlainly writter 
or stamped thereupon ‘efore delivering the same. 

(d) °reservstion.- ac suc: order form sole ty the Secretary or 
his delegate shall ie prepared to includ sn original and to 
conics, any one of whic’: shall be adrissille ir evidence as an 


ortcinal, S one cony shall be siven to the nure-aser 
thereet. Ta Sos sv.all ie tur. So ceiver Sy the -ure!l.sser 
thereof to any ; vie he in rursuance thereof, transfer 
rarizuens to him ant ch 22 preserved Ly suc’. verson for a rerio’ 
of 2 years so as tot <Silv accessible for inspectior by an 
officer or emolovee mentioned in section 4773. The covy piver to 
the curchaser shall © ainec bv the rurcheser arc rreservee for 
Cf 255 as to be reacily accessi®le to inspection by 
x mp lox mentionec in section 4773. The secon? 

Dy tre records of the internal revenue 
district. 


2é 


U.S.C. $474 


(2) Persons in ceneral.- It saall 2 unlarful for av: nerso- vito is 
a transferee required to pay the transfer tex imposec Ly section 
4751(a) - (1) to acquire or otherrise obtain eny ~arihuana trithout 
such tax, or (2) to transnort or conceal, or in ary 
itate the trarspertetion or concealmer.t of, any mari- 
uirec or obtained. 


havine raid 
tamner facil 
huans so acg 


Proof that any rerson siall have had in his possession any mariana 
anc shall have failed, after reasona>le notice and demand by the 
Secretary or is delecete, to ~roduce the order form require by 
section 4742 to °= retained by him shall be vresumptive evidence 

£ ovilt under this subsection anc of liability for tax imposed by 
secticn 4741(a). 


25 U.S.C. S475€ 


411 srovisions of la (includine se es) anrlicaile ir respect 
of the taxes imnosed by sections sie 2 4721 shall, insofar as 
not inconsistent -7ith this part, ve ieable in resxect of the 
taxes imposec sy this port. 


5 U.S.C. $4771 


(a) (1) Stamps.- Tue taxes imnosed «7 sections 4791 ard 4741 shall 
De represented by appropricte stemnz, to Le provided by tue 
Secretary or nis delegat2 


26 U.S.C. 84773 


The duplicate order forrs and tre prescrintiors, includine the 
trritten record of oral prescrivtions, required to ve vreserved 


under the »rovistors of section 4775{¢)(2) ara (e),; ane the oréor 
forms ar copies thereof an tie - reseristior: cx tecorcs recouirec 
to be preserved under the srovisions of sectior 4742, in adzitior 
to the strtenents or returrs file’ in the office of | the official in 
cherge of the inter:.al revenue district under te srevisions of 
sections 4732(b) or 4754, shall te onen to inspection by officers 
and employees of the Trezsury Lepartirent Culy authorized for that 
purpose, end such officials of any “tate or Territory, or of any 
organized municipality therein, or of the Sietrict of Colur-ja, or 
any insular possession of t'.e United States, who stall be chereed 
with the enforcemert of any la or municipal ordancs: recvlating 
the production of marinuarne or regulating the sale, |prescriting, 
cispensing, dealing in, or distribution of narectic Cruse or 
marihuana. The Secretcry or lis delevate is authorized to furnish, 
upon vritten request, certified copies of any cf the seid stete- 
ments oF returns filed in the office of eny officigl in cherce of 
an internal revenue district to any of such officicis cf any State 
or Territory or organized razicinelity therein, or tee District of 
Columbia, or any insular possession of the Urited States 2s shall 
be entitled to inspect the said statements or returns filed in 

the office of the official in charge of the internal revenue 
district, upon payment of a fee of $1.27 for each 130 wores or 
fractior thereof in the copy or conics so requested.| 
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STATE? ENT OF POINTS 
I. The District Court committed plain error under 
Rule 52(5) of the Federal Rules of Criminal Procedure when it 
made unconstitutional comment uron the accused‘s silence by 
instructing the jury in accordance with the statutory presunp- 
tion contained in 26 U.S.C. $4734(a). 
II. Recent decisions of tre Supreme Court in Leary v. 


United States, llarchetti v. United States, Groso v. United States, 


and Covinstoz v. United States, not considerec by the lover 


court, bring!into serious questior the legality of appellant's 
conviction. 
Appellant respectfully requests this Court to read 


the entire Transcript in connection vith this point. 


STATEMENT OF ISSUZS PRESEFiTED FOR REVIZI 
| 
Tuis Court is respectfully requested to investigate 
the legality of the statutory presumption of guilt conteined 


in 26 U.S.C. $4704(a)- and whether or not the lover court's 


instruction to the jury in accordance with the statute consti- 


| 
tuted comvent upon the accused's right to remain silent. 


| 
This Court is further requested to determine whether, 


| 
under recent decisions of the Supreme Court, the regulatory schene 


| 
contained in 26 U.S.C. 84791 et sea. violates the right of an 
individual to remain free of self-incrimination under the Fifth 
| 


Amendment of the Constitution of the United States. 


Statement Required Under Local ®ule 3(d) 


| 
This case has not previously been before this Court, 


under either this title or a similar title. 


I 


rror Under “ule 52(2) Ff 
aca Ar 


Sileney ly 
Stetvtory Presw 


iin 


ct 
4 


je 


Una 0 


@ evidence ir the trisl 


te Court instruete* tve jury, accordin: to the stardare jury 


tions, in regarc to t.-: verfous clenerts of Ix 

em the Court dealt rit. tle strtutory provisions dcfinine ti2 crive 
uncer section $7°4(=) of 2€ V.°.C., tue Court inctructer the jury tuet 
the offerce ciarrec co teinet to elerents: 


Crfencert ‘nerincly rurchased, 
dictrivutec 2 rercotic cruz, arc 
tae .ercotic druz as vure asee, sold, 
diszensec or distri.uted othervise then [sic] the 
orizinel starncd nac’ace or from the oriciral 

staroed nacharve. (T> 82). 

Tae Court the: vert or to exnlain t et in revar’ to the 
first element of t < ‘ , it -2s necessary for ti:e eovernnent 
to -rove taat te defendant .ad 2ither purchesed, or sols, or cis- 
pensec or distri'uted a nercotic drup. (TT 272). /fter expalinin;: 
the asrects of the second elemert, rit iout stating that rossession 
"Tas a recessary elerert of t’e crime, the Court vent on, at IT %4, 
to instruct t+ jury ir corformity ‘rit! t!e statutory »resurption 
contained in 26 U...C. 847)4(a). The Court catia: 

it is provided “Vy lay t at tiie avservce of 

the appropriate tax pai. stamps fror a 

nercotic cruz stall Le »rima faci> ovide:ce 

of a violetion ‘y tie verson in -T:ose poss- 


essiop these same may ic fourd. 
y 


This means t..at if ti-e povernment !:as proved 
Seyond 2 reasonable douvt vy direet evidence 


= SS e 


that the deferdant ad pr > ar. of tre 
narectic drug specific: in t.+ indictnert, 

ard the revenue starice vere absent from the 
marcotic drug viile in tic cefendant's 
possession, you may, if you see fit to cc so, 
infer from these facts elore that the defenca:t 
is euilty of thie offerse. You are rot require: 
to fine tie defendant euilty rerely user rreof of 
these facts, Lut you mey co so. 


Thus, the Court said that the jury mirht infer from tie e-rellant's 


nossessior of t..c narcotic Crug that tae samc had een illepally 


dispensed, or scld or distrilutec, and trat the appellant h2é “sno 


ledge of this, unless ic vossessior. of tre Gruc vss lottenrinve 
explained, It is respectfully subritted that this constitutes pleiz 
| 


error. 


“Nile it o2s traditionally been Leld tet the stetutory 


*. «| > 
presumption does not lave the effect of nlecing the jurden of 


proof unon the appellant [see: Ye “em v. United “tates, 22° U.S. 178, 


17° (1925)], tere are nevertheless constitutional infirrities aie 


the presumption to 'v:ich this Court's attertior s-culd be Mireeted. 
| 
This stetutory rresurrtion, then included ds the Court'- 
| 
instructions to t!:o jury, is no nore than, and ne less than, ar 
| 
| 


unconstitutional comment uron the eccusec's silence, pohen tue defen- 
| 
| 


dart elects to eveil himself of tc rrivilege not to de a witness 
| 


arainst uirself. (Cf: United States v. Geirev, 320 65. 63 (1-65)- 


dissents of Douclas J. anc lack J.). 
| 


The Suprere Court, in Griffir v. Cslifornia, 30° U.S. Gov 


(1955), pointed out that traditionally the no comment rule” ir 
| 


federal courts had been Lased uvon en Act of Coneress. (16 U.S.C. 


the rule uron 


es 
83431). The Court then vent on, at page 615, to asd 
| 
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tee Tifth Amendment soyine: 
-) «that! othe 
whet! er ot 
= cae or state 

\arocscecine 

litera? 

aoe = its ¢ci 2 hicetion to tae fecsral 

QIN its bearine or the state 

Eas reason of the “ourteenth Amendrent, forside 

‘either corment by t:5 pcrosecutior on tre 

eceused’s silence er instructior by the Court 

t suc’: silence is evide-ce of euilt, 
sun>lie:)}. 
Te is submitted that there is re corstitutional difference tetiveen 
telline the jure that tie aprellert'’s silence is evidence of guilt 
ané tellins them tat tiey nev, infer fron tie fact cf cuc: 
ossessior alone that tie a»vellant is euilty of the offense charged 

unless the fact of such nocsessior is explaines to your satisfaction. 
(TR 82, Immhasis sur7lied). 

“hile it is true that tie trial counsel raised no objection 
to the svecific presurmtion corteined in 25 U.7.C. $4754(a) at the 
tire of the Court’s irstruction, suc. instructio: uncer t'-e decisions, 


infra, constitute plait. error under “ule 52(b) of tae Federal ules of 


Criminal Procedure are vray >e revieved Ly this Court. 


In Chapman v. California, 356 U.S. 1¢ (1.07), the Court 


teldé that an accused's rieht not to lave bis silence commented or 
by the Court :vas not i.armless error. The Court said at p. 24: 
. tefore a federal constitutional error can 
e :eld “armless, tie court must °e 2" le to 
eclere a .elief that it was hormlicss >eyore 
reasonable doubt. 


The Court in applying that stancarc found co harmlesz error in the 


prosecutor’s comments and the judze’s instructiors cconcernine the 


irfere-ce “hich tie jury coul? dra: from toe ceen silence. Tre 


Court's instruction, which under the facts in Crapmar,, supra, “72s 

found to te constitutionally defective, ves cimilar to tne i:ctruc- 

tion given by the Court lere. Tre ivctructios in Caprmen ir rart 
Set 


vas as follovs: 


. . ». as to eny evidence or facts egainst ne 
viien the cefendant cer. reasonably ve expec 
to deny or exnlain seezuse of facts sithin |: 
knovrleéze, thet .e Goes not testify to, or if, 
though he does testify, te fells to deny or expleii: 
such evicer.ce, toe jury may take thet failure 

into consideratior 2s tercine to indicate the 

trut of such evidence and as indicatine that 

amour the inferences tat may be reesons>ly 
dram thercfrom those unfavorable to tro 
Gefencant 2re the most probazle . . . (at 
pare 1°). 


Under the rule in Charmer, it is subritted that the instruc- 
tion giver »y the trial court here ‘ras violative of the defendant's 
constitutional ric’.ts and may be considerec pleir ertor, unless the 
fnvellee can show beyond a reasonable coust that such a. instruction 


constituted merely ‘iarmless error. 


Ir 


Recent Decisions Of Tie Sumreme Court In Leary v. Un 
Tarcnetti v. United States, Croso v. United Stetes anc Covi=.pton 
v. United States, NorCorsidered “y The Lower Court, $rincince into 


pA ASSERT 
Serious Cuestion The Lecality Of Aprellant's Cornvictior. 


Trere is another, and somewhat nore intrirpine, aspect of 
this statutory presumption which raises a serious constitutional 
auestion. According to the statute, the orly way a defencent car. 
avoid the effect of the vresumption is to exnlain nis possession to 
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fection of tre jure. “Uevever, to male such av exnlanation 
defentent vould, in effect, have to admit is pocscssion of 
merceotics. 


regulatory scheme of narcotics control Is 


based uper the ever to tax and rezulete imnorts ar? trate. Thus, 


punishes their illecal importation, 
distribution, or disrensin=. Compress, hovever, has not 


an? scernaps coulc not c..cose, according to the olciue in 


Vigro v. United St-tes (275 2.>. 332, 341 (172%)), to male mere 
possession, srithout -ore, a crime. The States «nc tie Tistrict 
of Columia, notever, ravirg the rolice pover to protect public 
tealtt., safety ane morals, mney, and have made, the mere possession 
of narcotics 2 crine. (Cee: D.C. Code 1957 edition, §833-401 
2t sea.). Thus, tre accused is effectively precluded fror extri- 
cating himself fron the stetutory vcredicanent. 

The rule in ‘urphy v. The “‘aterfrort Commission, 377 J.5. 
52 (1064), establishec thet it is proper for a person in a federal 
proceedirs to invol:e the Fifth Amend-ent -yher to testify voulc ve 
to incriminate himself wder state lay. “ere, tic eccused tyould 
exoose ‘imsel£ to vocsible conviction uuder the narcotics lar cited 
above in effect ir t e District of Columbia if he ‘rere to attempt 
to exmelin nis possession. If tc Tifth Amendment precludes a 
conviction for failure to comply ‘rit a statute which requires 
self-incrirination (See: Varc.etti v. Uritec States, 379 U.S. 
22 (196°)), then logically, it should also rreclude tie anplicatio 


of a statutory presumption which, if sought to Ze overcome hy an 


ESE 


accused's testinony, ‘ould only leac to incriminetion under another 
statute. 


Taere remained tvo furt..er auestiors w:ic te covernment 
| 


may seek to raise i. this appeal: i.c., “hether tre anpelient's 

clain of the vrivileze is timely, az.7 concominently, ‘ether or not 
it was vaived. ‘whe Supreme Court “ac elready aasvered f: s2 yves=- 
tions in varchetti v. United States, 373 U.5. 2 S (1560 
v. United States, 390 J.7. 92 (176... anc most recertly 


ran 


Unitec States, U.S. (1°62 


In all three of these cases, not only did the defendart 


not make a specific claim aeainst self- incrictinetion et the trial 
but te also took the stanc to deny specific charges. In Learv, supre, 
(at p. 1°, Slip decision) the Court sa as 

Altvough it would have been nreferable for 

petitioner to havc asserted the privilese 

at trial, ve nold that in the circumstances 
of this cese vis feilure to reise te issue 
at that tine did not amourt to a veiver of 

the privilege. See Groso v. United States, 

300 U.S. 22, 70-71 (1°56). 

In the Leary case, the Court of Appeals, after holding that 
the privilege ageinst self-incrimination was gencrelly inaoplicable te 
prosecutions’ under sectior 4744(2), found that Leary's claim of the 
rrivilege was improper decause re, ‘took the stand and) affirmatively 
waived the vrivilege . .. vy testifying fully to the details of his 
acquisition and transnortation of marijvane without having paid the 
tax..." (353 F.2d, at 222). 

| 


The Supreme Court, in answerirns the Court of Avpelas in 
| 


Leary, said that the Court of Appeals’ reliance uron certain dicta in 
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Varchetti vas misplacee. i thet the cecictor vould net rrovice 
= shiele for any taxnayer vho vas outside the privilece's erotec- 
tion’. (356 U.c. et $1). Then the Suvreme Court rent o: to say 
that: 


Tne aspect of the self-incrimiration rrivilecs 
whic. -ras involved in | erc:etti, ane viich 
petitioner assert: here, is not the undoubted 
right of an accused to remain silent at trial. 
It _is instea2 t.e right not to os criminally 
liatle for one’s previous failure to ovey 

a jstatute “Me! required sn ir.cririnatory act. 
Tous, petitioner is not assertine thet he 2d 
a richt to stand rvte at ris trial tut that 


2 cannot -2 convicted for having failec to 


cori; ith the tro-sfer »rovisiors of the 


Sct et the time he acquirce seriivare is 

1965... . "e conclude thet retitioner’s 

Invocation of the crivilege --as proper and 

that it siould have provided a full deferse 

to the third count of the indictment. 
Accordinely, -e reversed netitioner's cor- 

viction under 25 U.S.C. 64744(a)(2). (Slip opinion, >. 
(Empt:asis supplied). 


Tae answer of the Supreme Court in Leery, of course, is 

the complete ansver .ere. The statute involved i-. Leary, sectior 

4744, is practically congruert in vording and ir intent to 25 U.S.C. 

$4704(2), under which the deferdact >crein vas charze?. Section 4744 

deals rith wulerful possession of marijuanz. “uch ulavful vossession 
Seing presumed upon the failure of any verson having ir hic possession, 
x having had in his possession, any marijuane "after 

reasonable notice anc demane , to vroduce tie order form recuired 


by 26 U.S.C. 64742 to ve retained by bim. In zddition, of course, 


because more than mere possessior 13 required by tic federal lavs 


the presurmprion avplies to the person's liability for the tax inposed 


by 26 U.S.C. 84741(2). 


| 
| 
| 
In a like rarner, sectin= 47°4 of th Internal Teverue 
Code contains a similar rresumptior for illeeal aoreiot such 
illegality being defined dy the avsence of =. oricinal stamped 
package” or the auserce of eppropriate tax paid stems = 
It is not survrisine, of course, tuat the vordine and 
intent are similar, since vot’. statutes are nart arc nercel of thc 
| 
seme reguletory scheme. ot: 4744 arc 47°4 are corteinec vithir 
subchapter A of C:apter 3° of the Internzl “evenue C ze. (23 U.2.C.). 
The only structural distinction is thet su-chapter 4 is divide? irto 
three parts. The first wart deals with narcotic crues 
part deals vith marijuana specifically, and th third 


with miscellaneous provisions relating to doth narcoti 


marijuana. Of course, in regard to narcotic ¢rugs, there is the 

additional onerous provision that no one exce>t tue reeistrant car 

obtain an order form under 2. U.S.C. $4705(g). 
This additional requirement under 4705 casts cven 2 

darker shado of doubt upon the ccrstitutionality of section £794, and 


| 
is a doubt that the government has arparently ied since 1237. In 


the hearings »efore the i ouse Committee on “sys onc "ears for tre 
75th Congress, (Ist Sess.) the Assistant Ceneral Counsel for the 
Treasury Department, Clinton ii. Lester, steted that the pronosec 
regulation of narijuane vas a synthesis® of the Soe oe Uarcotics 
| 
Act (now 26 U.S.C, 84751 et seq) and tre ‘ational Mirgerns Act, (no 
26 U.S.C. $5641 et seq.). tren referring to the portion|of the 
Varrison Narcotics Act which is now 2¢ U.S.C. $4705(2) , requirirg 
f 


| 
resistration in order to be eligible to obtain order forms_!'r. Nester 
| 


ec doubts as to the constitutiorality of the Act an’ then vent 
on to exclain thet the Sill ir question (i.". ©3385, 75th Conr., 
lst Sess. (1937)), folloved the “arcotics Act ur to that vroint. 
Se then testified that because of these constitutional douits, 
tational 7 A “e proposec leeislation rculdé 


permit the transfer of mari juara to non=-rceistered persons upon 


2 


the sayment of a eave transfer tax. ( carings on ..2. 6305 before 
the “louse Committee on Vays ond cans, 75th Cong., Ist Sess., > 
(1°37)). This uc basis for te same dou’ts on tre pert of the 
Supreze Court, - Wnitee ‘tates v. Nisro, supre. 

Together these cases raise serious cvestiors concerning 
the viability of the statutory schere of narcotics taxation, and 
prosecutions thereunder, when an accused invokes the defense of 
the privilese azainst self-incrirination. The Court's decision 
in Leary, supra, the loeicel culmination of an entire series 


of cases dealing -rit’ similar statutes. 


In Varesetti v. United States, surra, the Court ield that 


—=S 


ose ‘rho nronerly assert tie privilece apainst self-incrimination 
have 2 commlete defence and nay not be criminally vunis»ed for 
failure to comply iti the stetutory requirements to repister and 
pay the occupational zambliag tax or vagering established undcr 

26 U.S.C. 884411 and 4412. 

In Groso v. United States, supra, the Court applied the 
reasoning in iiarchetti to tue excise tax on wagers establisied under 
26 U.S.C. $4401. In so doing the Court held that the petitioner 
in that case could not ve convicted for failine to pay 2 tax on “ravers 
received wuen he invoked the privilere against self-incrimination. 


= ob) = 


tiie 
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Ir a cormanion case, “avnes v. Unites States, 3°% 1.5. 
path AS wt takes 


65 (1966), the Court vent even further and »eld thet p proper clain 
| 
of tue privilege provides 2 full ¢<ferse to prosecutions either 
for failure to revister a firearm under 2° U.S.C. 35c41, or for 
| 

possession of ar unregistered fircer> under 7% J.°.C. 
of course, is the ‘lational Tirear:s Act to whier *r. 
referred in his testinony before the Seuate an? te ~ 
1°37. (Supra). 

The gist of te Court's reasorine in these ¢ases has Deer 
that a man cannot te punisi:ed for a crime ther ti.e only -iay he 
could comply with tiie requirements of the l=: weul¢c be to incriminate 
himself vith regard to some other crime. In Uarenotti tre petitioner 
tas charsed with a failure to nay ar. occupational tax) i::posec uror 
| 
gemblers, and also «ith failure to register as = garsler. The Court 
pointed out that the tvo requirerents were senerersee as the 


Treasury Department would not accept the tax payments 


fas 
registration form, as in the instant case. The Court] then vent on 


to show that there vas a “real and appreciadle ‘azard tiat a regis- 
trant ‘vould be subjected to prosecution under state levs for canblineg 
| 


if he should resister under federal la. In fact, hip name and 
| 


information are by statute (25 U.5.C. 80107) made available to the 
| 


state prosecutors’ precisely the same situation which) prevails under 
| 


26 U.S.C. $4795(d) in recerd to narcotic drugs anc under 2G U.S.C. 


| 
84742 in regard to marijuana, or under 25 U.S.C. $4732 in regar¢c to 


opium and provided for generally in the catch-all, section 4773 of 


the Internal Revenue Code. In ‘archetti the Supreme Court found that 


unen camblers hee to 
cirect and ummistakeable consequence of incriminatine the defendant. 


is trve here vhere the effect is even more 


12 same loric to tire 
receirenents of hes 40 vhic! imroses 2 tax on ‘racers received 
dy 2 gambler. In ts tax the individual ~ust file a 

returm, anc the information cor- 
made available to certain menbers 


thus subjectine the individual 


Tre common element in all these cases is the requirement 
of registration and the conseauences which flow from that reristration. 
Where the compliance vith the tax lay requires a repistration, vhica 
registration ‘vould subject the registrant to prosecution under either 
state or federal le- the person lia’le for the tax nav not be vrosecu- 
tec for a failure to resister or pay that tax. 

All of the tax lays -mhich have Leer ciscussec thus far 


ere strilingly similer in concept and the instar.t statute fits into 


the pattern precisely. As the Court found in Groso, the obligation 


to vay that particular tex ac inseparable from the obligatior to file 
the return. The Court considered the filinz of the return to be an 
act of self-incrimination decause the information therein supplied 
could be furnished to prosecuting authorities. 

In Leary tie Court applied this reasorinz to the marijuana 


tax lavs even thourh registraticn is not limited. It is 


respectfully submitted that the same logic must 
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I 
perforce annly in the instant case it is contended that the 


possession and sale of narcotic drugs ‘hich are not in the orieinal 


stamped package may not Le made a punishable crire for t- 


as cited above. 


Unlike the texing situations surrouncing marijuana, the 


excise tax on tlie narcotics is paic by affixing the stamp to tne 


package containing the narcotics as nrovided by 26 U.o.C. $4793. 
! 
The evidence that tax has been paid is furnished by nroducticn of 
the narcotics in tiie stamped vacl:age, and ti< no nmiien are 


required to be affixed to the narcotics drug container 5v regulation 


cannot be obtained without registration. 


ra 


evine thus estchlishec this requirement, 26 U.S.C. $4724 
(2) provides that: 


it shall be unlavful for any perso: to »urdchase, 
sell, cispense, or distribute narcotic drugs except 
in the original stamped package and absence of 
appropriate tax paid stams from narcotics ‘drugs 
shall be prima facie evidence of a violatidgn 
of this subsection by the rerson in whose 
possession the same may be founc. 


Then continuing the scheme in the same pattern, 26 U.S.C. $4795(a) 


provides that it vill be unlav’ful for a nerson to sell, barter, or 


. am t= 
exchange or otherwise give a'’sy narcotic crugs excert in pursuance 
| 


of a written order of the persons to \thom cuch narcotic is sold, 

or othervise transferred, and that that order must ve issued on a 
form supplied for the particular purpose dy the “Secretary or nis 
delegate.” | 


The appellant was indictec, triec, and convicted for 


selling narcotic drugs which were not in a stamped package. 
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Irrespective of ho the aprellant may have himself acquired the 
narcotic drugs, the question wniclh remains is whether or not he 
could have obtained the stamp for the vackaere as reauirec vy 
“out incriminating himself. The stamp 
in 4794 is the stam that is provided 
re-reserts the tax irrosed by $4701 on 


stamp must seal te packace, as provided in 


‘That stacmn must se affixed before selec or removal for 
consumption. The stamps evidencing t:e tex, hovever, nay te 
obtainee only on requisition of persons duly registered. [Tegist 


tion is reculatec pursuant to the statutory requirements cortained 


in 26 U.S.C. $4721 through 472¢. The list of special taxpayers 


cross-registering in conformity with the la’ is made available to 
practically every class of investigatine or prosecuting authority, 
official, and quasi-official, in existence in the United States and 
its “insular sossessions by 2° U.S.C. 84773. 

'Taus, the Appellant would have had to register urder the 
same typeof incriminatory statute as vas found to be unconstitutional 
in Varchetti and in Leary. 

‘It may be crgued that the statute, and the ‘onellant's 
act sougzt to be found 2 crime thereunder, is directed tovard his 
act of selling, dispensiaz or otzervise transferring the narcotic 
drug, rather than merely possessing narcotics. jovever, tne 


statutory presumptior. contained in section 4704(a), tat if unstamped 


narcotics are found in a person's nossession, that this is sufficiert 


for a prima facie ence of violatior of the tnx st 
this area of the lav and not sellinc narcotics. 
the jury in accorde:.ce with this presumption. 
statute punishes rere possession ‘7ithout a stam 


beine rresumec. 


IIl 


The Sunreme Court's Pecent iecision In Leary v. United States 


Established That Presumptions Of The Type Contained I 


n 25 0.S.C. 


84704, Under “hich Anpellact “as Convicted, Are Constitutionslly 


——$——_$_— 


Defective. 


> 


| 
Ir Leary the Supreme Court examined a rrovit 


21 U.S.C. $175(a) shich established a presumption of 


of attempted fraud upon the United States through the 


sion in 
imnovledge 


trans-— 


portation or transfer of marijuana without payment of the required 


tax, if the defendant is shorm to have had possession of the drus. 


This is similar to the presumption established in 26 
of violation of the tax stemp requirements, if te ee 
merely to have possession. 

After examining a line of cases startine ui 


States, 31° U.S. 463 (1943), and ending with the case 


U.S.C. $4704(2) 


fendant is shown 


th Tot v. United 


s of United 


—— 


States v. Gainey, 330 U.S. 63 (1°65) and United States v. Romano, 


352 U.S. 163 (1965) the Court found that: 


. . - a criminal statutory presumption must 


be 


regarded as ‘irrational* or ‘arbitrary’, and 


hence unconstitutional, umless it can at le 
be said with substantial assurance that the 


ast 


presumed fact is more likely than not to flow 


from the proved fact on which it is mads to 
depend. (United States v. Leary, U 
at p. 10 1964- slip opinion). 


= WA 
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Tr examinire tee srosuostion cerestcae tn LI CaY es Court foun 

that presumption to fe wmeonstitutionel. This is the same tyne of 

presuxption which is contained in the instant statute and must, 
upon the Court's a: ine in dso be deemec unconsti- 

id that the 
the stetute 
de taex at £2 23 7 tc Court nust as! wether or not the 
Presumption > : 2 Conviction unon insufficient proof of 


rether than incuire whether Coneress night have ace 


possession a crime. Indeed, as the Court ssid in Leary, vhere 


the presumption is anvarently enacted to reliove the soverrment of 
the burden of >avine to adduce suc’ evitence cf inovledrte at 

every trial it is .ic.ly probable that the oresumption is 
unconstitutional. 

Tais Court's attertion is respectfully directed to the 
fact that the government never ettemmted to enter any evidence at 
trial relating to the defendant's ‘novledge- and, in fact, it is 
questionatie 2s to whether or rot tie sovernnent actually rrovec 
possession teyon2 a reasonable doust. In any event, even thouch 
the Court ¢id instruct the jury that if ir hed a2 reasonavle doubt 
as to whether or not the Crug vas purchased, sold, disnensed, 
or othervise distributed in a packaze bearing the orirsinal revenue 
stamp, thet the jury must find the defendant not euilty, the Court 
then went on to instruct thc jury in accordance with the statutory 
presurmtion. , (T° °3-%4). The Court t-us vitiated whatever effect 


its reasonable doubt instruction may have had 'rith the jury, for 


the Court then went on to say that such purchase, sale, dis- 


pensing, or distribution or other transfer could be presumec. 
| 
| 


It is, therefore, apparent that such a presumption is 


both “irrational’ ard “arbitrary” and therefore must fail since 
| 
| 

it denies the defendant due rrocess of lay as required by the 
| 


Constitution of the United States. 


COiNCLUS T0i: 


Zased upon the foregoing, and in view of the serious 
| 
intrusions upon the most fundamental Constitutional rights of the 
defendant, it is resvectfully submitted thet the Judgment of 

I 


Conviction entered against the appellant in the District Court 


in Criminal Case wo. 169-62 must be set aside. 


REQUEST FOR RELIEF 
IT is respectfully suggested that the appropriate renedy in this 
case is to vacate the conviction of the Apvellant herein and to enter 
a judgment of acquittal. In the alternative, it is shggested that 
this Court remand the case to the District Court for a nev trial. 


Respectfully pybmitted 


DANICL REISS, JX 
Attorney for 
James ‘7. Bowman 
Appellant 

(Sy Appointment of This Court) 
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